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Internal Financial Control

Global Scenario

In June 2003, the Securities
and Exchange Commission
(SEC) of the United States of
America adopted Rules for the
implementation of Sarbanes
-Oxley Act (SOX) that re-
quired certification of the
Internal Controls over Finan-
cial Reporting (ICFR) by the
management and by the
auditors.

The Public Company Ac-
counting Oversight Board
(PCAOB) has issued its Au-
diting Standard (AS) 5 on:
“An Audit of Internal Control
Over Financial Reporting
that is integrated with An Audit
of Financial Statements”. This
standard establishes require-
ments and provides direction
that applies when an auditor is
engaged to also perform an
audit of the internal controls
over financial reporting in addi-
tion to the audit of the financial
statements.

In June 2006, the Financial
Instruments and Exchange act
(J-SOX) was passed by the
Diet ,the National Legislature of
Japan. The requirements of this
legislation are similar to the
requirements of internal con-
trols over financial reporting
under SOX.

In the United Kingdom, the UK
Corporate Governance Code
specifies the corporate govern-
ance requirements for the
board of directors of listed com-
panies, which, inter alia, in-
cludes matters relating to over-
sight and review of internal
controls in the company.

Scenario in India

As per sub-clause IV.D of Clause
49 of the Equity Listing Agree-

ment (the “ELA”), the role of the
Audit Committee (the “AC”) of
companies whose equity shares
are listed includes evaluation of
internal financial controls and
risk management systems.

Further,
Clause 49 requires the CEO and
CFO of such companies, to cer-
tify to the board of directors
(the “board”) that they accept

sub-clause IX. C of

responsibility for establishing
and maintaining internal con-
trols for financial reporting and
that they have evaluated the
effectiveness of internal control
systems of the company per-
taining to financial reporting.

The Companies Act, 2013 (the
“2013 Act”) has stated specific
responsibilities on the board of
listed companies towards the
company’s internal financial
controls and, inter alia, requires
the board to state that they
have laid down internal finan-
cial controls to be followed by
the company and that such
internal financial controls are
adequate and were operating
effectively. These changes are
effective from the financial
years beginning on or after 1
April 2014. Currently, many
companies are assessing the
impact on these new require-
ments will have on the opera-
tions and processes of the com-
pany, including the financial

reporting process.

Statutory auditors are also re-
quired to report on the ade-
quacy and operating effective-
ness of the company’s internal
financial control system.
The reporting by the audi-
tors is voluntary for the
year ending 31 March
2015 and mandatory for
financial years beginning
on or after 1 April 2015.

In this issue, we shall dis-
cuss the following with
respect to internal finan-
cial control

. Responsibility on the
board reporting require-
ments relating to internal
financial controls as intro-
duced by the 2013 Act and
the Companies (Accounts)
Rules, 2014.

* Some considerations to be
factored in by the board
and the AC in fulfilling their
duties.

. Implication to companies
on auditor’s reporting un-
der section 143(3)(i)of the
2013 Act on the adequacy
and operating effective-
ness of controls.

Responsibility on the board and
its reporting requirements

Section 134(5)(e) of the 2013
Act requires the board of listed
companies to assume responsi-
bility of laying down “internal
financial controls” and ensuring
that such controls are not only
adequate but are also operating
effectively.

As per the explanation provided

to this clause, the “internal
financial controls” means the
policies and procedures
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adopted by the company for
ensuring the orderly and effi-
cient conduct of its business,
including adherence to com-
pany’s policies, the safe-
guarding of its assets, the
prevention and detection of
frauds and errors, the accu-
racy and completeness of the
accounting records and the
timely preparation of reliable
financial information.

The Code for Independent
Directors provided in Sched-
ule IV to the 2013 Act also
emphasizes that the inde-
pendent directors have to
satisfy themselves on the
strength of financial controls,
thereby placing specific re-
sponsibility on independent
directors.

As per section 177 of the
2013 Act, the AC is required
to evaluate the internal finan-
cial controls and risk man-
agement systems in the com-
pany.

Rule 8(1) of the Companies
(Accounts) Rules, 2014
states the matters to be in-
cluded in the board’s report.
This Rule states that the
board’s report shall be pre-
pared based on the stand
alone financial statements of
the company. It further states
that with respect to the sub-
sidiaries, associates and joint
ventures, the board report
shall contain a separate sec-
tion reporting the perform-
ance and the financial posi-
tion for each such entity.

Rule 8(5)(viii) of the Compa-
nies (Accounts) Rules, 2014
require the board report of all
companies to state the de-
tails in respect of adequacy of
internal  financial controls
with reference to the financial
statements.

What constitutes internal

CONNECTION

financial controls? The expla-
nation of the term ‘internal
financial controls’ has been
provided only in the context
of section 134(5)(e).lt in-
cludes policies and proce-
dures adopted by the com-
pany for ensuring the orderly
and efficient conduct of its
business, thereby covering
not only the controls pertain-
ing to financial state-
ments ,but also include stra-
tegic and operational controls
pervasive across the entire
business. For example, con-
trols relating to strategic and
operational controls could
relate to those that may not
have a significant impact on
financial reporting objectives
such as those relating to pro-
ductivity, quality, environ-
mental practices, innovation,
customer and employee satis-
faction, etc. The controls per-
taining to information tech-
nology (IT) also fall within the
definition of internal financial
controls. IT includes both the
IT applications used as well s
IT infrastructure (e.g. net-
work, operating system) used
in supporting the applica-
tions. Accordingly, manage-
ment is expected to consider
the use of IT in the company’s
operational and financial
transactions.

The aforesaid explanation
provided in sector 134(5)(e)
may not be applicable to the
auditors reporting on internal
financial controls under sec-
tion 143(3)(i). For example,
orderly and efficient conduct
of its business is proprietary
in nature and auditors may
not be able to comment on it.

Applicability to entities where
only debt securities are listed:
The responsibility of the
board of listed companies to
establish and maintain ade-
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quate internal financial con-
trol system that is operating
effectively will be applicable
even if only the debt securi-
ties of the company are
listed.

Applicability to unlisted com-
panies: Whilst section 134(5)
(e) requires directors to state
their responsibility on internal
financial controls only in case
of listed companies, auditors
are required to report on the
adequacy and operating ef-
fectiveness of such controls
in case of all companies.
Further, Rule 8(5) (viii) of the
Companies (Accounts) Rules,
2014 requires the board re-
port of all companies to state
the details in respect of ade-
quacy of internal financial
controls with reference to the
financial statements, though
said Rule appears to limit the
board’s statement to Internal
controls over Financial Re-
porting (“ICFR”) and also
does not require the board to
state the operating effective-
ness of such controls. In view
of the above, and since the
primary responsibility for
safeguarding the assets of
the company, preventing and
detecting fraud or other ir-
regularities and maintaining
proper books of account con-
tinues to be with the board,
laying down adequate ICFR
and ensuring that such ICFR
operates effectively will be
the responsibility of the board
even in case of unlisted com-
panies.

Board responsibility in case
of consolidated financial
statements: Whilst Rule 8(1)
of the Companies (Accounts)
Rules, 2014 does not specify
the reporting by the board of
the parent company on inter-
nal financial controls in the
subsidiaries and joint ven-



VOLUME IV, ISSUE I

tures considered in the consoli-
dated financial statements, it
would still be relevant for the
board of the parent company to
consider internal controls limited
to the preparation of the consoli-
dated financial statements are
required to be prepared and pre-
sented by the parent company.

Controls to be effective through-
out the year: Given the spirit of
the 2013 Act and taking cues
from the similar such require-
ments under other acts (e.g. SOX),
it appears that the board and AC
of the company should ensure
that the controls are adequate
and operating effectively through-
out the year. Controls could be
tested for the year with increased
emphasis as at the year end and
ensuring that adequate time is
available prior to the year end for
remediating and retesting control
which failed in earlier testing
cycles.

Matters for consideration by the
board and Audit Committee

Framework:

The 2013 Act does not specify or
recommend any framework that
may be considered by companies
when they establish their internal
financial control system.

To state whether a set of finical
statements presents a true and
fair view, it is essential to bench-
mark and check the financial
statements for compliance with a
framework and the generally ac-
cepted accounting principles un-
der which it is prepared. For ex-
ample, the accounting standards
specified under the 2013 Act is
the framework on which compa-
nies prepare and present their
financial statements and is the
framework on which auditors
evaluate if financial statements
present a true and fair view of the
state of affairs and operations of

the company in an audit of the
financial statements carried out
under the Companies Act. Differ-
ent financial results would be
obtained if different accounting
frameworks were used, such as
IFRS, US GAAP, etc. It is, there-
fore, important for users of finan-
cial statements to understand the
framework used in the prepara-
tion of financial statements, and
this is typically identified in both
the financial statements prepared
by the management and in the
report of auditors. Similarly, to
assess and report on adequacy
and compliance of the system of
internal control, it is essential that
the management adopts any one
or a combination of frameworks of
internal controls. Both the assess-
ing and reporting cannot be in a
vacuum without identifying a re-
porting framework.

In order to effectively and effi-
ciently develop systems of internal
control that also adapt to chang-
ing business and operating envi-
ronments, mitigate risks to ac-
ceptable levels, and support
sound decision-making and gov-
ernance of the organisation, it is
essential to adopt an appropriate
internal control frameworks.

There are many frameworks that
provide guidance to entities for
developing and establishing their
internal control systems. Some of
the commonly applied internal
control frameworks are as follows.

. Internal Control - Integrated
frameworks issued by Com-
mittee of the Sponsoring
Organisations of the Trade-
way Commissions (COSO
Frameworks). The original
COSO Frameworks issued in
1992 was available for use
until 14 December 2014.
Thereafter this has been
susperseded by the 2013
COSO Framework. The 2013
COSO Framework, inter alia,
has been issued to enable

Organisations to also
achieve operational
control objectives rather
than just the financial
reporting objectives.

* Guidance on Assessing
Control published by the
Canadian Institute of
Chartered Accountants
(CICA).

. Report published by the
Institute of Institute of
Chartered Accountants in
England & Wales “Internal
Control: Guidance for Direc-

tors on the Combined
Code” (known as the Turnbull
Report).

. In India, a “Guide to Internal
Controls over Financial Re-
porting” was issued by the
Committee on Internal Audit
of the ICAI (now the Internal
Audit Standards Board) in the
context of the requirements
of Clause 49 of the ELA. This
Guide, along with any amend-
ments thereto could also
provide the necessary frame-
works for companies.

Accordingly, a company may
adopt any of the above Frame-
works or establish a framework of
its own. Pending issuance or rec-
ommendation of a framework by
the Ministry of Corporate Affairs
(MCA), in case a company
chooses to establish an
internal control framework
addresses the following
essential components of
internal control.

* Control environment:
The Control con-
science of an organi-
sation- the “tone at
the top”

. Risk assessment: The
evaluation of internal
and external factors
that impact an organi-
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effective
internal
controls

zation’s performance.

* Control activities: The
policies and procedures
that help ensure that
action identified to man-
age risk are executed
and timely.

. Information and commu-
nication: The process
that ensures relevant
information is identified
and communicated in a
timely manner.

i Monitoring activities: The
process to determine
whether internal control
is adequately designed,
executed, effective and
adaptive.

Role of the Audit Committee

Section 177 of the Act re-
quires the Audit Committee to
evaluate the internal financial
control systems while per-
forming its duties. This can
be achieved by the Audit
Committee through increased
involvement in the company’s
internal controls assessment
process. For e.g., the Audit
Committee may:

*  Actively Participate in the
risk assessment proc-
ess.

. Understand major risks
faced by the company
and key controls

. Define the role of inter-
nal audit and actively
participate in the annual
internal audit planning,.

* Meet with the internal
audit head on a regular
basis.

e Seek test results and
other relevant informa-
tion on internal financial
control on a more real
time basis.

CONNECTION

. Understand how man-
agement addresses the
risks highlighted by test
of internal controls

For the AC to demonstrate
that it has taken necessary
steps to evaluate the internal
financial control systems, it
may call for the comments of
the internal auditors and the
statutory auditors about the
company’s internal control
systems, scope of audits,
etc., as this would give them
additional insights on the
assessment of such controls.
The AC may, if required, also
seek external advice and
guidance for the evaluation of
internal financial controls.

Controls Assurance: In the
Three Lines of Defenses
model, management control
is the first line of defenses in
risk management, the various
risk control and compliance
oversight function estab-
lished by management are
the second line of defense,
and independent assurance
(i.e. Internal audit) is the
third. The AC would need to
introduce a robust control
assurance program to be
collectively performed by the
first and second lines of de-
fense to assess and ensure
that:

* I|dentified controls ade-
quately mitigate poten-
tial risks that need to be
managed

* The controls are appro-
priately designed to miti-
gate the risk

* The controls are operat-
ing as designed

* The controls are periodi-
cally tested and moni-
tored for design and
operating effectiveness
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¢  Control gaps where iden-
tified are remediated in
a timely manner

* Adequate oversight proc-
esses exist.

Controls assurance enables
continuous improvement of
the exiting control environ-
ment, through the identifica-
tion of inefficient practices
and a renewed assessment
of current and changed prac-
tices.

Auditor’'s Reporting on Inter-
nal Financial Controls

Responsibility of Statutory
Auditors

The Companies Act 2013
requires the statutory audi-
tors to state in their reports
whatever the company has
adequate internal financial
controls system in place and
the operating effectiveness of
such controls. The reporting
by the auditors is voluntary
for the year ending 31 March
2015 and mandatory for fi-
nancial years beginning on or
after 1 April 2015.

However, unlike in section
134(5)(e), where internal
financial controls have been
specifically explained for pur-
poses of that section, there is
no such explanation provided
ins ection 143(3)(i).

For example, the explanation
of the term ‘internal financial
control’ provided in the con-
text of section 134(5)(e) in-
cludes policies and proce-
dures adopted by the com-
pany for ensuring the orderly
and efficient conduct of its
business. Orderly and effi-
cient conduct of its business
is proprietary in nature and
auditors may not be able to
comment on the same. SA
200 specifically excludes this
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as an objective of the auditor.
Paragraph A1 of SA 200, “Overall
Objectives of the Independent
Auditor and the Conduct of an
Audit in accordance with the stan-
dards on Auditing” states “The
Auditor’s opinion on the financial
statements deals with whether
the financial statements are pre-
pared, in all material respects, in
accordance with the applicable
financial reporting framework.
Such an opinion is common to all
audits of financial statements.
The auditor’s opinion thereof does
not assure, for example, the fu-
ture viability of the entity nor the
efficiency or effectiveness with
which  management has con-
ducted the affairs of the entity.”

Considering the overall objectives
of an audit and the Companies
(Accounts) Rules, 2014, it ap-
pears that the auditors responsi-
bility with respect to reporting on
the adequacy and operating effec-
tiveness of internal financial con-

trols is only limited to those per-
taining to financial statements i.e.
ICFR.

Impact of modified opinion by the
auditors on internal financial con-
trols over financial reporting in
subsequent interim period finan-
cial reporting: Whilst the auditors
apply both test of controls and
substantive testing to gain assur-
ance on the financial statements,
the management relies solely on
its internal financial controls when
preparing financial statements.
The ability of a company to accu-
rately describe its own financial
condition when it discloses un-
audited financial information, as
in quarterly results filed with the
Stock Exchanges, is significantly
dependent on the adequacy and
operating effectiveness of ICFR.

Thus, while the audit opinion on
the company’s financial state-
ments may be “clean”, this would
provide little information on the
adequacy and operating effective-

ness of ICFR, unless sepa-
rately reported upon. Specifi-
cally, the audit report on
internal financial controls
would provide the users of
the financial statements with
one of the criteria against
which to evaluate the reliabil-
ity of a company’s disclosed
financial information even
when they are not audited.

Role of internal auditors

Section 138 of the 2013 Act read
with Rule 13 of the Companies
(Accounts) Rules, 2014 requires
every listed company and other
specified class of companies to
appoint an internal auditor.

Internal Audit can be made part of
the Audit Committee’s oversight
mechanism on internal financial
controls, inter alia, by engaging
them in evaluating the adequacy
and operating effectiveness of
internal financial controls.

Review of FDI Policy - Insurance Seclor

Attention of Authorised Dealer
Category - | (AD Category-l) banks
is invited to Annex B of Schedule
1 to the Foreign Exchange Man-
agement (Transfer or Issue of
Security by a Person Resident
outside India) Regulations, 2000
notified vide Notification No.
FEMA 20/2000-RB dated May 3,
2000, as amended from time to
time. In terms of Schedule 1 to
the Notification ibid, 26% Foreign
Direct Investment (FDI) is permit-
ted under Automatic route in In-
surance sector subject to condi-
tions.

2. The extant FDI policy for Insur-
ance sector has since been re-
viewed and further liberalized.
Accordingly, with immediate ef-
fect, FDI in Insurance sector shall
be permitted up to 49% subject to

the revised conditions specified in
the Press Note 3 (2015 Series)
dated March 2, 2015. Also, a new
activity viz. “Other Insurance Inter-
mediaries appointed under the
provisions of Insurance Regulatory
and Development Authority Act,
1999 (41 of 1999)” has been
included within the definition of
‘Insurance’.

3. Besides, the salient changes
over the existing regime include:

Foreign investment in Indian in-
surance company shall be limited
up to forty-nine percent of the
paid up equity capital;

Foreign direct investment up to
26 percent shall be under auto-
matic route and beyond 26 per-
cent and up to 49 percent shall

be with Government approval;

Foreign investment in the sector is
subject to compliance of the provi-
sions of the Insurance Act, 1938
and the condition that companies
bringing in FDI shall obtain neces-
sary license from the Insurance
Regulatory & Development Au-
thority of India for undertaking
insurance activities.

An Indian insurance company
shall ensure that its
ownership and control
remains at all times in
the hands of resident
Indian entities;

Internal
Controls;
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“CARO 2015 has

only 12 points as

against 21| points

in CARO 2003”

CARO 2015

MCA has notified the Compa-
nies (Auditor’s Report) Order,
2015 (CARO, 2015) on
10th April, 2015. There was a
lot of debate amongst profes-
sionals as to whether CARO
will be applicable for the au-
dit of the financial year 2014-
15. MCA has finally ended
the debates by notifying
CARO.

It has been notified under
section 143(11) of the Com-
panies Act, 2013 which pro-
vides that auditor’'s report
shall include a statement on
such matters as may be
specified therein by the Cen-
tral government in consulta-
tion with National Financial
Reporting Authority. Earlier, it
was to be provided as per
section 227(4A) of the Com-
panies Act, 1956.

CARO-2015 will be applica-
ble for the financial year com-
mencing on or after 1st April,
2014

Applicability CARO, 2015
shall apply to every company
including a foreign company
as defined u/s 2(42)[3] of
Act, 2013.

Exceptions

d banking company

*  aninsurance company
*  Section 8 Company

*  One Person Company
*  Small company

. Private limited company-
with a paid up capital
and reserves not more
than Rs 50 lakh; and-
which does not have
loan outstanding exceed-
ing Rs. 25 lakh from any

CONNECTION

bank or financial institu-
tion; and does not have
a turnover exceeding Rs
5 crore at any point of
time during the FY.

Matters to be reported

1. Reporting on maintaining,
verifying and disposing off the
fixed assets

* whether the company is
maintaining proper re-
cords showing full par-
ticulars, including quanti-
tative details and situa-
tion of fixed assets;

* whether these fixed as-
sets have been physi-
cally verified by the man-
agement at reasonable
intervals; whether any
material discrepancies
were noticed on such
verification and if so,
whether the same have
been properly dealt with
in the books of account;

2. Physical Verification and
maintenance of records of
Inventories

* whether physical verifica-
tion of inventory has
been conducted at rea-
sonable intervals by the
management;

e are the procedures of
physical verification of
inventory followed by the
management reasonable
and adequate in relation
to the size of the com-
pany and the nature of
its business. If not, the
inadequacies in such
procedures should be
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reported;

. whether the company is
maintaining proper re-
cords of inventory and
whether any material
discrepancies were no-
ticed on physical verifica-
tion and if so, whether
the same have been
properly dealt with in the
books of account;

3. Reporting on repayment of
loans granted by the Com-
pany

Whether the company has
granted any loans, secured or
unsecured to companies,
firms or other parties covered
in the register maintained
under section 189 of the
Companies Act. If so,

e whether receipt of the
principal amount and
interest are also regular;
and

. if overdue amount is
more than rupees one
lakh, whether reason-
able steps have been
taken by the company
for recovery of the princi-
pal and interest;

4. Internal control System

Is there an adequate internal
control system commensu-
rate with the size of the com-
pany and the nature of its
business, for the purchase of
inventory and fixed assets
and for the sale of goods and
services. Whether there is a
continuing failure to correct
major weaknesses in internal
control system.

5. Acceptance of deposits
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In case the company has ac-
cepted deposits, whether the di-
rectives issued by the Reserve
Bank of India and the provisions
of sections 73 to 76 or any other
relevant provisions of the Compa-
nies Act and the rules framed
there under, where applicable,
have been complied with? If not,
the nature of contraventions
should be stated; If an order has
been passed by Company Law
Board or National Company Law
Tribunal or Reserve Bank of India
or any court or any other tribunal,
whether the same has been com-
plied with or not?

6. Cost Records

Where maintenance of cost re-
cords has been specified by cen-
tral Government under sub-
section (I) of section 148 of the
Companies Act, whether such
accounts and records have been
made and maintained.

7. Payment of applicable taxes

. is the company regular in
depositing undisputed statu-
tory dues including provident
fund, employees’ state insur-
ance, income-tax, sales-tax,
wealth tax, service tax, duty
of customs, duty of excise,
value added tax cess and any
other statutory dues with the
appropriate authorities and ii
not, the extent of the arrears
of outstanding statutory dues
as at the last day of the fi-
nancial year concerned for a
period of more than six
months from the date they
became payable, shall be
indicated by the auditor.

. in case dues of income tax or
sales tax or wealth tax or
service tax or duty of cus-
toms or duty of excise or
value added tax or cess have

not been deposited on ac-
count of any dispute, then
the amounts involved and
the forum where dispute is
pending shall be mentioned.
(A mere representation to the
concerned Department shall
not constitute a dispute)

. whether the amount required
to be transferred to investor
education and protection
fund in accordance with the
relevant provisions of the
Companies Act, 1956 (1 of
1956) and rules made there-
under has been transferred
to such fund within time.

8. Accumulated losses

Whether in case of a company
which has been registered for a
period not less than five years, its
accumulated losses at the end of
the financial year are not less
than fifty per cent of its net worth
and whether it has incurred cash
losses in such financial year and
in the immediately preceding fi-
nancial year;

9. Default in repayment of dues

Whether the company has de-
faulted in repayment of dues to a
financial institution or bank or
debenture holders? If yes, the
period and amount of default to
be reported.

10. Guarantee for loan taken

Whether the company has given
any guarantee for loans taken by
others from bank or financial insti-
tutions, the terms and conditions
whereof are prejudicial to the
interest of the company.

11. Applicability of term loan

Whether term loans were applied
for the purpose for which the

loans were obtained.

12. Reporting of fraud

Whether any fraud on or by the
company has been noticed or
reported during the year; If yes,
the nature and the amount in-
volved is to be indicated.

Where, in the auditor’s report, the
answer to any of the questions
referred above is unfavorable or
qualified, the auditor’s report shall
also state the reasons for such
unfavorable or qualified answer,
as the case may be.

Where the auditor is unable to
express any opinion in answer to a
particular question, his report
shall indicate such fact together
with the reasons why it is not pos-
sible for him to give an answer to
such question.
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“The auditor
shall also state
the reasons for
such
unfavorable or

qualified

answer.”
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CDMPANIES ACT,2013°
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(ompanies (Amendment) Bill, 2014 passed by Rajya Sabha

Main features and relaxations
are as under:

No minimum capital
requirement of Rs.1 lakh
(in case of private com-
pany) or Rs. 5 lakh (in
case of public company)

Approval of shareholders
under Section 188
(related party transac-
tions) can be ordinary

Transaction between
holding and wholly
owned subsidiaries
whose accounts are
consolidated and laid
before general meeting
are exempt from share-
holders’ approval re-
quirement is exempt
from requirement of
obtaining shareholders’
approval

No requirement of com-
mon seal. If the company
does not have common
seal, authority in favour
of any person by two
directors or one director
and company secretary,
if any, will bind the Com-
pany

If deposit is accepted in
violation of deposit rules
or the company fails to
repay deposit or interest
thereon the company
shall, in addition to the
payment of the amount
of deposit or part thereof
and the interest due, be
punishable with fine
which shall not be less
than one crore rupees
but which may extend to
ten crore rupees; and
every officer of the com-

agreement

I
LI . EE‘
$8 > matter §
i
witin t ~Q
C statement hnancwa\“ mus )
o e fame t
£.3850 Memorgndum %g]mm
8 im=0g O 5559 £ Companles
rd rﬁ et
Order ™ means s persons

pany who is in default
shall be punishable with
imprisonment which may
extend to seven years or
with fine which shall not
be less than twenty-five
lakh rupees but which
may extend to two crore
rupees, or with both. If it
is proved that the officer
of the company who is in
default, has contravened
such provisions know-
ingly or wilfully with the
intention to deceive the
company or its share-
holders or depositors or
creditors or tax authori-
ties, he shall be liable for
action under section
447.

Exemption for loan given
to wholly owned subsidi-
ary and security or guar-
antee provide on behalf
of subsidiary is given
185 itself (earlier exemp-
tion was through rules,
subordinated regula-
tions)

Board resolutions under
Section 179 which are
filed with RoC, will not be
public document

interest

respect
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extent

proceedings

business

Previous losses and de-
preciation will need to
set off out of current
year profit before declar-
ing dividend

If dividend is claimed
and paid, shares in re-
spect thereof should not
be transferred to IEPF

Fraud exceeding certain
percentage need to be
reported to Central Gov-
ernment. Other fraud of
lesser amount need to
be reported to audit
committee/ board and
details of frauds which
are reported to audit
committee/ board also
need to be disclosed in
directors report

Audit Committee can

give omnibus approval
(this will be on the lines
of listing agreement; but
threshold and other con-
ditions will be prescribed
by Rules)

Incorporation
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black Money bill Passed by Rajya Sabha

The Black Money (Undisclosed
Foreign Income and Assets) and
Imposition of Tax Bill, 2015 is
passed in Lok Sabha on 11t of
May 2015 and in Rajya Sabha on
13th May 2015. It states that
Undisclosed Foreign Income and
Assets shall be taxed separately
under this Act and therefore, such
income shall not become part of
the income under Income Tax Act,
1961.

The clear intention of the Govern-
ment behind this is to curb the
menace of black money.

Some Key Highlights of this Bill:

1. It will be applicable on Ordi-
nary Resident (and every person
who will deemed to be assessee
in default under the said act) from
1st April 2016.

2. Flat Rate of Tax @ 30%
(along with penalty which is 3
times of tax) shall be charged on
the total of Undisclosed Foreign
Income and Value of Undisclosed

Foreign Assets.

3. Undisclosed Foreign Income
shall be amount of income from a
source abroad, which is required
to but has not been disclosed by
the assessee as per the provi-
sions of the Income Tax Act.

4. Undisclosed Foreign Asset
shall be the FAIR MARKET VALUE
of the undisclosed asset located
abroad. Whose year value shall be
considered, it depends when As-
sessing Officer comes to know
about the undisclosed asset. In
which he comes to know, that
year value will be considered.
However, if assessee proves that
the undisclosed asset was pur-
chased FULLY/PARTIALLY out of
income which has been taxed
under the Income Tax Act or this
Act, then such amount shall be
deducted while calculating the
Value of Undisclosed Foreign As-
set.

5. No deduction of any ex-

penses, no exemption and no set
off of any loss shall be allowed.

6. One Time Chance shall be
given to all assesses on 01 April
2016, to make a declaration, upto
a date to be notified, about any
undisclosed foreign income and
assets. In such case, only 1 time
of tax penalty shall be levied. Tax
and Penalty must be paid before
making declaration.
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E-Form INC 29 notitied by MCA

The Ministry of Corporate Affairs
has introduced a new integrated e
-form INC-29 w.e.t 1st May. 2015.
INC-29 will provide applicants a
facility to avail of the following
services through a single e-form:

(i) Allotment of Director Identifica-
tion Number;

(ii) Name of a company; and

(iii) Incorporation of a company.

INC-29 will be available for incor-
porating of companies other than
section 8 companies and will ac-
commodate applications for up to

three new DIN applicants who will
be Directors of the company being
incorporated.

In addition e-Forms INC-30 and
INC-31 are also being made avail-
able for the purposes of Memo-
randum of Association (MoA) and
Articles of Association (AoA) to be
attached with INC-29.

The Instruction kit for filling the e-
forms INC-29. INC-30 and INC 31
may be accessed on the MCA21
portal.

Standalone e-Forms DIR-3. INC-1
and INC-2 or INC-7 for DIN, Name

Reservation and Incorporation of
a company will continue to be
available as before for stake-
holders wanting to avail these
services separately.

Ministry of Company Affairs
Government of India
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Revised provision for TDS on Transporters

Under the existing provisions of
section 194C of the Act, payment
to contractors is subject to Tax
Deduction at Source (TDS) at the
rate of 1% in case the payee is an
individual or Hindu Undivided
Family and at the rate of 2% in
case of other payees, if such pay-
ment exceeds Rs. 30,000 per
contract or aggregate of such
payments of contracts in a finan-
cial year exceeds Rs. 75,000.

Current provision for transporter is
non-deduction of tax from pay-
ments made to the contractor
during the course of plying, hiring
and leasing goods carriage if the
contractor furnishes his PAN to
the payer. Intention behind this
provision was to exempt only
small transport operators from the
purview of TDS on furnishing of
PAN, but it does not convey the
desired intention and as a result
all transporters (irrespective of
size) are claiming exemption from
TDS.

Now the provision of section 194C
of the Act has been amended to

expressly provide that the relaxa-
tion from no-deduction of tax shall
only be applicable to the payment
in the nature of transport charges
made to a contractor who is en-
gaged in the business of transport
i.e. plying, hiring, or leasing goods
carriage and a person who is not
owing more than 10 goods carrige
at any time during the previous
year and who has furnished a
declaration to this effect along
with his PAN.

Intent of the amendment:

The Memorandum explaining the
provisions of Finance (No.2) Bill
2009 indicates that the intention
was to exempt only small trans-
port operators (as defined in sec-
tion 44AE of the Act) from the
purview of TDS on furnishing of
Permanent Account Number
(PAN). Thus the intention was to
reduce the compliance burden on
the small transporter. However,
the current language of sub-
section (6) of section 194C of the
Act does not convey the desired
intention and as a result all trans-

porters, irrespective of their size,
are claiming exemption from TDS
under the existing provision of sub
-section (6) of section 194C of the
Acton furnishing of PAN

Summary:

This means if a transporter is
owing more than 10 goods car-
riage at any time during the previ-
ous year, then payer is liable to
deduct TDS at the time of paying
charges to goods transporter at
the rate of 1% or 2% as the case
may be, and

If transporter is not owing more
than 10 goods carriage at any
time during the previous year,
then payer(Tax deductor) has to
obtain a declaration from trans-
porter along with his copy of PAN
before execution of the contract
or payment to transporter which-
ever is earlier.

This amendment is inserted with
effect from the 1st day of June
2015.

(ase Law - Bogus Purchases

ITO vs. Deepak Popatlal Gala (ITAT
Mumbai)

Addition towards bogus purchases
cannot be made solely on the
basis of statements of seller be-
fore sales-tax authorities. The AO
has to conduct own enquiries and
give assessee opportunity to cross
-examine the seller

Where the AO has made addition
merely on the basis of observa-
tions made by the Sales tax dept
and has not conducted any inde-
pendent enquiries for making the
addition especially in a case
where the assessee has dis-
charged its primary onus of show-

ing books of account, payment by
way of account payee cheque and
producing vouchers for sale of
goods, such an addition could not
be sustained

Ramesh Kumar & Co vs. ACIT
(ITAT Mumbai)

AO is not entitled to treat all pur-
chases as bogus merely because
sales-tax department has called
the seller a "Hawala dealer". The
AO ought to have verified the bank
details of the assessee and the
seller and other evidence before
treating the purchases as bogus

The AO has made the addition as
some of the suppliers of the as-

sessee were declared Hawala
dealer by the Sales tax Depart-
ment. This may be a good reason
for making further investigation
but the AO did not make any fur-
ther investigation and merely
completed the assessment on
suspicion. Once the assessee has
brought on record the details of
payments by account payee
cheque, it was incumbent on the
AO to have verified the payment
details from the bank of the as-
sessee and also from the bank of
the suppliers to verify whether
there was any immediate cash
withdrawal from their account
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Case Law

Disallowance U/S 43B doesnt
contemplate liability to pay
Service Tax before Actual
receipt of funds in the ac-
count of the as-
sessee.Accordingly when
services are rendered the
liability to pay service tax in

respect of consideration pay-
able will arise only upon re-
ceipt of such consideration
and not otherwise.Bombay
High Court judgement dated
17th April 2015 in the case
of C.I.T vs.Ovira Logistics Pvt
Ltd ITA no-1023 of 2013.High

court confd the decision of
ITAT dated 31-10-2012

Income Computation & Disclosure Standard

In exercise of the powers
conferred by sub-section (2)
of section 145 of the Income-
tax Act, 1961 (43 of 1961)
and in supersession of the
notification of the Govern-
ment of India in the Ministry
of Finance, Department of
Revenue, published in the
Gazette of India, Part Il, Sec-
tion 3, Sub-section (ii), vide
number S.0 69(E) dated the
25t January, 1996, except as
respects things done or omit-
ted to be done before such

supersession, the Central
Government hereby notifies
the income computation and
disclosure standards as
specified in the Annexure to
be followed by all assessees,
following the mercantile sys-
tem of accounting, for the
purposes of computation of
income chargeable to income
-tax under the head “Profit
and gains of business or

profession” or “ Income from
other sources”. This notifica-
tion shall come into force with

(BDT directives on MAT on Foreign

Finance Minister has, while
responding to the discussions
on the Finance Bill in Rajya
Sabha on 7t May, 2015,
announced constitution of a
Committee headed by Justice
A.P. Shah to look into, inter
alia, the issue of MAT on Flls.
The Committee is expected to
give its report on this issue

CONNECTION

expeditiously.

In the light of FM’s announce-
ment, no coercive action be
taken for recovery of demand
already raised by invoking
provisions of MAT in the
cases for foreign companies.
Issue of fresh notices for
reopening of cases as also
completion of assessment

INNOVATE CREATE LEAD

effect from 1st day of April,
2015, and shall accord

ingly apply to the assessment
year 2016-17 and subse-
quent assessment years.

Click here to view the Income
comutation and Disclosure
standards.

Companies & FlIs

should also be put on hold
unless the case is getting
barred by limitation.

This issues with the approval
of Chairperson, CBDT
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DTAA with Korea

The Union Cabinet, chaired by the
Prime Minister Shri Narendra
Modi, has given its approval for
revising the Double Taxation
Avoidance Convention (DTAC)
which was signed in 1985, be-
tween India and the Republic of
Korea, for the avoidance of dou-
ble taxation and for the preven-
tion of fiscal evasion with respect
to taxes on income.

The revised Double Taxation
Avoidance Agreement (DTAA) will
provide tax stability to the resi-
dents of India and Korea and fa-
cilitate mutual economic coopera-

tion as well as stimulate the flow
of investment, technology and
services between the two coun-
tries.

The revised DTAA provides for
source based taxation of capital
gains, provisions for making ad-
justments to profits of associated
enterprises on the basis of arm’s
length principle, provides for resi-
dence based taxation of shipping
income, provisions for service of
permanent establishment, ration-
alizes tax rates in the Articles on
Dividends, Interest and Royalties
and Fees for Technical Services.

The Agreement further
incorporates provisions for
effective exchange of infor-
mation and assistance in
collection of taxes between
tax authorities and also
incorporates limitation of
benefits provisions, to en-
sure that the benefits of
the Agreement are availed
of by genuine residents of
both countries.

Enactment of Finance Bill, 2015 and Changes in Service Tax

The Finance Bill, 2015 has been
enacted as Finance Act, 2015 (Act
No. 20 of 2015) on 14th May,
2015 after the assent of Presi-
dent of India. The provisions of
Finance Act, 2015 shall therefore,
become applicable w.e.f.
14.05.2015 save as otherwise
provided in the Act. Such provi-
sions shall be notified to be in
force only from the notified date
for which a notification shall be
issued soon.

(A) Effective date 14 May, 2015.

The following provisions in Service
Tax become applicable w.e.f. 14th
May, 2015 -

. Penalty provisions in section
76

. Penalty provisions in section
78

* New section 78B being tran-
sitory provisions for new pe-
nal provisions

*  Omission of section 80 re-
garding waiver of penalties

o Scope of consideration u/s

67 to include reimbursement
of expenses

. New / amended definitions
of Foreman of chit fund, Gov-
ernment, Lottery distributor
or selling agent

*  Amended definition of service
u/s 65B (44)

o Illustration in section 66F

* Amendment in section 73
(1B) for recovery without SCN
and other changes in section
73

* Amendment in section 86
relating to appeal for refund /
rebate

e  Omission of Rule 6(6A) and 6
(7C) of Service Tax Rules,
1994

. Rule 15 of Cenvat Credit
Rules in relation to amended
penalties

(B) Effective from notified date
(expected to be notified soon)

*  Change of rate of Service Tax

* Levy of Swachh Bharat Cess

. New / revised definition
of amusement facility, enter-
tainment event, processing
or production of goods in
section 65B

*  Omission of definition of sup-
port services

¢ Changes in
(section 66D)

negative list

*  Composite rate of Service Tax
in Rule 6(7), 6(7A), (7B) and
(7C) of Service Tax Rules,
1994. (pertaining to lottery,
air travel etc)

. New exemptions / changes in
exemption_notification No.
25/2012-ST [Entry Nos 30
(job work); admission to
exhibition of films, circus,
sporting event etc.

* Change in reverse change
(Notification No. 30/2012-
ST)
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“The new system

will be effective

from 07.05.15”

Registration under MVAT Act, 2002 and (ST Act, 1956

The applications for registra-
tion under the MVAT Act,
2002 and the CST Act, 1956
are required to be submitted
online. Once the application
is uploaded the applicant is
required to attend before the
registration authority for veri-
fication of required docu-

» ments and photo signature.

_, Government of Maharashtra

has decided to further sim-
plify the process of granting
the registration under afore-
mentioned Acts.

In view of the same the Sales
Tax Department has devel-
oped a system in which the
applicant will not be required
to attend the Sales Tax Office
to obtain the Registration.
The new system will be effec-
tive from 07/05/2015.

simplified procedure is as
under:-

* The applicant shall fill in
the application for Regis-
tration as per the proce-
dure laid down in the
Trade Circular No. 4T of
2015 Dt.09/03/2015. It
may be noted that the
applicant should not
select the Act under
which he is already hold-
ing the TIN.

* After filling the applica-
tion for new registration,
applicant shall upload
scanned documents
such as PAN CARD, proof
of constitution, bank
details, address proof,
photo of applicant, photo
ID etc. which are ex-
plained in Annexure “A”
of this circular.

* Applicant shall upload

CONNECTION

the scanned copy of
Declaration-cum--
Indemnity Form men-
tioned in Annexure “B”,
bearing signature and
photograph of applicant
(signatures of all part-
ners in case of partner-
ship and Limited Liability
Firm).

Applicant shall upload
the details of the Intro-
ducer in Annexure “C” (in
case of voluntary Regis-
tration Scheme) with TIN
number, signature and
Rubber stamp of introdu-
cer.)

Applicant shall submit
the correct and complete
application form along
with required scanned
documents, Declaration
Form and Annexure “C”.

After submitting the ap-
plication and scanned
documents an acknowl-
edgement will be gener-
ated containing the de-
tails of the registration
authority.

Applicant shall send a)
Demand Draft of re-
quired amount of De-
posit and Fees as men-
tioned in Annexure “A”
signed by himself at the
back side of it along with
copy of the acknowl-
edgement generated
after submission of ap-
plication to the Register-
ing Authority mentioned
on the acknowledge-
ment. b) Completely
filed Declaration-cum-
Indemnity Form in An-
nexure “B” and c¢) Details

INNOVATE CREATE LEAD

of introducer in case of
voluntary Registration
Scheme in Annexure “C”
by Registered Post/
Courier/messenger
within seven days after
submitting the applica-
tion.

* The Registration Author-
ity shall call the following
class of applicants be-
fore him for verification
of documents before
granting the Registration
certificate:-

The applicant or the per-
son interested in the
business is found to
have been involved in
non-genuine business
activities previously.

The applicant dealing in
commodities which are
declared as risky by the
Sales Tax Department
from time to time.

Process of TIN generation:

. After examining the up-
loaded application,
scanned documents and
photo of applicant with
photo ID as mentioned in
“Annexure A” and
“Annexure B” and “C”, if
Registration  Authority
finds that, application is
correct and complete,
scanned documents are
uploaded properly and
payment of Deposit and
Fees is received ,will
approve the application
and TIN will be gener-
ated.

. TIN will be communi-
cated to the applicant on
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his email provided in the
application form.

*  Certificate of Registration will
be sent by post/courier on
the address mentioned in the
application form for registra-
tion.

If the application and documents
uploaded are not found in order

and proper, the application shall
be rejected and rejection order
will be communicated on the
email address provided in the
application form. Further the copy
of rejection order will be sent by
Registered post/Courier to appli-
cant on the address mentioned in
the application form for registra-
tion.

This circular cannot be made use
of for legal interpretation of provi-
sions of law, as it is clarificatory in
nature. If any member of the trade
has any doubt, he may refer the
matter to this office for further
clarification. You are requested to
bring the contents of this circular
to the notice of the members of
your association.

Highhghts of GST Bill passed by Lok Sabha

. Insertion of new Article 246A
conferring simultaneous
power to the Union and the
State legislatures to legislate
on GST.

. Insertion of new Article 279A
for the creation of a Goods &
Services Tax Council, which
will be a joint forum of the
Centre and the States. This
Council would function under
the Chairmanship of the Un-
ion Finance Minister.

* To do away with the concept
of ‘declared goods of special
importance’ under the Consti-
tutional.

* Central Taxes like Central
Excise Duty, Additional Excise
Duties, Service Tax, Addi-
tional Customs Duty (CVD)
and Special Additional Duty
of Customs (SAD), etc. will be
subsumed in GST.

* At the State level, Taxes like
VAT/ Sales Tax, Central Sales
Tax, Entertainment Tax, Oc-
troi and Entry Tax, Purchase
Tax and Luxury Tax, etc.
would be subsumed in GST.

. The Centre will compensate
States for loss of revenue
arising on account of imple-
mentation of the GST for a
period up to five years (The

compensation will be on a
tapering basis, i.e., 100% for
first three years, 75% in the
fourth year and 50% in the
fifth year).

* All Goods and services, ex-
cept alcoholic liquor for hu-
man consumption, will be
brought under the purview of
GST. However, it has also
been provided that petroleum
and petroleum products shall
not be subject to the levy of
GST till notified at a future
date on the recommendation
of the GST Council. The pre-
sent taxes levied by the
States and the Centre on
petroleum and petroleum
products, i.e., Sales Tax/VAT,
CST and Excise duty only, will
continue to be levied in the
interim period.

* Both Centre and States will
simultaneously levy GST
across the value chain. The
Centre would levy and collect
Central Goods and Services
Tax (CGST), and States would
levy and collect the State
Goods and Services Tax
(SGST) on all transactions
within a State.

* The Centre would levy and
collect the Integrated Goods
and Services Tax (IGST) on all
inter-State supply of Goods

and Services. There will be
seamless flow of input tax
credit from one State to an-
other. Proceeds of IGST will
be apportioned among the
States.

* GST is a destination-based
tax. All SGST on the final
product will ordinarily accrue
to the consuming State.

* GST rates will be uniform
across the Country. However,
to give some fiscal autonomy
to the Centre and States,
there will a provision of a
narrow tax band over and
above the floor rates of CGST
and SGST.

. It is proposed to levy a non-
vatable Additional Tax of not
more than 1% on supply of
goods in the course of inter-
State trade or commerce for
a period not exceeding 2
years, or further such period
as recommended by the GST
Council. This Additional Tax
on supply of goods shall be
assigned to the States from
where such supplies origi-
nate.

e The term “Services” is pro-
posed to be exhaustively
defined as “anything other
than goods”.
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Judgment of Supreme Courl in Disciplinary matter

The Hon’ble Supreme Court of
India in a landmark Judgment
delivered on 13th May, 2015 in
an appeal filed by a member of
the Institute [Respondent in a
disciplinary matter] and Others
has upheld the Judgment given by
the Division Bench of the Hon’ble
High Court of Delhi at New Delhi
whereby the Division Bench of
Hon’ble High Court allowed the
appeal of the Institute by holding,
inter alia, that the procedure pre-
scribed by the un-amended C.A.
Act, 1949 would be applicable to
pending proceedings in
“Information” Cases and not the
procedure prescribed after the

amendment made by the Char-
tered Accountants (Amendment)
Act, 2006.

The Hon’ble Supreme Court was
pleased to dismiss the appeal
filed by the member and the Court
agreed that the intention of the
legislature in incorporating Sec-
tion 21D (i.e. transitional provi-
sions) was not to differentiate
between disciplinary cases initi-
ated on the basis of ‘complaint’
and ‘information’ and that for all
cases pending before the Char-
tered Accountants Amendment
Act, 2006, the old procedure, as
laid down under Sections 21, 22
and 22A of the unamended Act,

Disclaimer:

would continue to be followed.

From the above judgement, it is
clear that the Apex Court is in
agreement with the procedure
having been followed by the Disci-
plinary Committee whereby all
such “information” cases which /=
were pending prior to the amend- |=
ment made in the Chartered Ac- \=
countants Act, 1949 were consid-
ered and processed in accor-
dance with the provisions of the
un-amended Act and in terms of
the transitional provisions of Sec-
tion 21D of the amended Act.
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This newsletter is prepared strictly for private circulation and personal use only. This newsletter is for general guidance on matters of in-

terest only and does not constitute any professional advice from us. One should not act upon the information contained in this newsletter
without obtaining specific professional advice. Further, no representation or warranty (expressed or implied) is given as to the accuracy or
completeness of the information contained in this newsletter.



